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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,
Plaintiff-Respondent,
V.

DEAN P. DRINKARD,
Defendant-Appellant.
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)
)
)
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)
)
)

NO. 48173-2020
ADA COUNTY NO. CR-FE-2016-3336

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Dean Drinkard was on probation when he admitted two technical probation violations.
Based on his admissions, the district court revoked Mr. Drinkard's probation and executed a
unified sentence of five years, with two years determinate. Mr. Drinkard requested a reduction of
his sentence pursuant to Idaho Criminal Rule 35, which the district court denied. Mr. Drinkard
now appeals. He argues the district court abused its discretion twice: when it revoked his
probation and when it denied his Rule 35 motion.
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Statement of the Facts & Course of Proceedings
In January 2016,

Dean Drinkard sped past a stopped police officer on

Eagle Road in Ada County. (PSI, pp.3, 90-91.) The officer flashed his lights, and followed
Mr. Drinkard before losing Mr. Drinkard in traffic. (PSI, pp.3, 90-91.) Several days later, another
police officer pulled Mr. Drinkard over and identified him as the driver from several days prior.

(PSI, p.97.) Mr. Drinkard was charged with eluding a peace officer while driving in excess of
thirty miles per hour over the speed limit, a felony. (R., pp.38-39.) Eventually, as the result of a
plea deal, Mr. Drinkard pleaded guilty to the offense. (R., p.48.) After entering a guilty plea, the
district court withheld judgment and placed Mr. Drinkard on probation for three years.
(R., pp.58-61.)
In August 2017, a month before his twenty-first birthday, Mr. Drinkard admitted two
probation violations for driving without privileges. (R., pp.78-79, 90, 93.) The district court
revoked Mr. Drinkard's withheld judgment, imposed a five-year sentence, with two years
determinate, and retained jurisdiction. (R., pp.93-95.) In February 2018, after he successfully
completed a "rider," the district court suspended Mr. Drinkard's sentence and reinstated
probation for three years. (R., pp.103-05.)
In March 2020, after two years on probation, a motion to revoke Mr. Drinkard's
probation was filed, alleging eight probation violations: (1) failing to abide by all state, federal
or municipal laws; (2) failing to maintain full-time employment and/or actively seek
employment; (3) failing to obtain permission from his supervising officer before changing
residences; (4) possessing an alcoholic beverage; (5) consuming an alcoholic beverage; (6) using
a controlled substance without a prescription; (7) failing to pay the cost of supervision fee; and
(8) failing to provide proof of completing a victims' impact panel. (R., pp.119-21.)
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Mr. Drinkard admitted the two technical violations involving possession and
consumption of alcohol and the State dismissed the other alleged violations. 1 (R., p.120; 3/20/20
Tr., p.5, Ls.15-18.) The district court accepted Mr. Drinkard's admissions. (3/20/20, Tr., p.7,
Ls.12-16.) At the disposition hearing, Mr. Drinkard requested the district court place him once
again on probation. (6/5/20 Tr., p.12, Ls.10-12.) Alternatively, if the district court declined
probation, Mr. Drinkard requested the district court reduce his sentence pursuant to Rule 35.
(6/5/20 Tr., p.12, Ls.14-18.) The court recognized Mr. Drinkard's progress and maturity (6/5/20
Tr., p.18, L.20 - p.19, L.1), but believed Mr. Drinkard was not progressing quickly enough.
(6/5/20 Tr., p.19, Ls.2-3.) After a lengthy explanation of the difficult challenges ahead, the bad
influences he will be exposed to, and the dark tunnel Mr. Drinkard must walk down in order to
come into the light, the district court revoked Mr. Drinkard's probation and executed the
underlying sentence of five years, with two years determinate, without reference to
Mr. Drinkard's oral Rule 35 motion. (R., pp.154-55; 6/5/20 Tr., p.19, L.2-p.22, L.15.)
Six days after the district court issued its order revoking Mr. Drinkard's probation and
executing his underlying sentence, Mr. Drinkard filed a written Rule 35 motion. (R., p.157.) The
district court denied the motion without reference to the oral motion made at the disposition
hearing. (R., pp.158-59.) Mr. Drinkard timely filed a notice of appeal from the order revoking his
probation, as well as the order denying his Rule 35 motion. (R., pp.161-62.)

1

There is no evidence that drugs or alcohol were involved in the underlying offense or that
Mr. Drinkard has a substance abuse problem.
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ISSUES
I.

Whether the district court abused its discretion when it revoked Mr. Drinkard's probation
and executed his underlying sentence.

II.

Whether the district court abused its discretion when it denied Mr. Drinkard's Rule 35
motion to reduce his sentence.

ARGUMENT
I.
The District Court Abused Its Discretion When It Revoked Mr. Drinkard's Probation And
Executed His Underlying Sentence
The district court abused its discretion when it revoked Mr. Drinkard's probation because
probation was achieving its rehabilitative objective. The district court is empowered by statute to
revoke a defendant's probation under certain circumstances. I.C. §§ 19-2602, -2603, 20-222. The
Court uses a two-step analysis to review a probation revocation proceeding. State v. Sanchez,
149 Idaho 102, 105 (2009). First, the Court determines "whether the defendant violated the terms
of his probation." Id. Second, "[i]f it is determined that the defendant has in fact violated the
terms of his probation," the Court examines "what should be the consequences of that violation."

Id. The finding of a probation violation and the determination of the consequences, if any, are
separate analyses. Id.
Here, Mr. Drinkard does not challenge his admission to violating his probation. (6/5/20
Tr., p.15, Ls.2-23.) Once a probation violation has been found, the district court must determine
whether it is of such seriousness as to warrant revoking probation. State v. Chavez, 134 Idaho
308, 312 (Ct. App. 2000). If a knowing and intentional probation violation has been proven, a
district court's decision to revoke probation will be reviewed for an abuse of discretion.
I.C. § 20-222; I.C.R. 33(f); State v. Leach, 135 Idaho 525, 529 (Ct. App. 2001). In reviewing a
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district court's discretionary decision, appellate courts determine whether the district court: "(1)
correctly perceived the issue as one of discretion; (2) acted within the outer boundaries of its
discretion; (3) acted consistently with legal standards applicable to the specific choices available
to it; and (4) reached its decision by an exercise of reason." State v. Bodenbach, 165 Idaho 577,
591 (2019) (citation omitted).
"The purpose of probation is to give the defendant an opportunity to be rehabilitated
under proper control and supervision." State v. Mummert, 98 Idaho 452, 454 (1977). The district
court must decide whether probation is achieving the goal of rehabilitation and whether
probation is consistent with the protection of society. State v. Leach, 135 Idaho 525, 529
(Ct. App. 2001). In determining whether to revoke probation the court may consider the
defendant's conduct before and during probation. State v. Roy, 113 Idaho 388, 392 (Ct. App.
1987). Only if the trial court determines that alternatives to imprisonment are not adequate in a
particular situation to meet the state's legitimate interest in punishment, deterrence, or the
protection of society, may the court imprison a probationer who has made sufficient, genuine
efforts to obey the terms of the probation order. State v. Lafferty, 125 Idaho 378, 382 (Ct. App.
1994).
In this case, Mr. Drinkard asserts the district court failed to exercise reason, and therefore
abused its discretion, by revoking his probation because his probation was achieving its
rehabilitative objective. Even though Mr. Drinkard had a rough start to his probation four years
ago (6/5/20 Tr., p.13, Ls.20-25), he has made significant progress. He successfully completed a
rider program, developing many skills to be successful in the community (PSI, p.108), and was
deemed low risk at the conclusion of the program. (PSI, p.116.) While on the rider, Mr. Drinkard
took and passed all his GED tests. (PSI, p.106.) Since his successful completion of his rider,
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Mr. Drinkard purchased a home and made regular mortgage payments. (6/5/20 Tr., p.14, Ls.2-5.)
Mr. Drinkard had a stable landscaping job (6/5/20 Tr., p.10, Ls.23-25), and three children to
support. (6/5/20 Tr., p.14, L.5.) If released on probation, Mr. Drinkard has a place to live. (6/5/20
Tr., p.10, L.25 - p.11, L.2.) He was up to date with his court and supervision fees and costs, and
had recently made a payment of nearly $1,000, showing that he was taking his probation
seriously. (6/5/20 Tr., p.21, Ls.4-7.) Even the court acknowledged probation was achieving its
rehabilitative objective (6/5/20 Tr., p.18, L.20 - p.19, L.1), however, it revoked Mr. Drinkard's
probation and executed his underlying sentence nonetheless. (R., p.154.)
Notably, the violations to which Mr. Drinkard admitted were technical in nature, and he
took responsibility and showed remorse for those violations. (R., p.120; 6/5/20 Tr., p.15, Ls.2-7,
p.16, L.24 - p.17, L.6.) "In reviewing the propriety of a probation revocation, the focus of the
inquiry is the conduct underlying the trial court's decision to revoke probation." State v. Morgan,
153 Idaho 618, 621 (Ct. App. 2012). When discussing his probation violations, Mr. Drinkard
explained that his roommates moved out of the house in order to ensure that alcohol would not
be in his household. (6/5/20 Tr., p.15, Ls.2-18.) When he discussed his consumption of one beer,
he became choked up as he explained his fight for custody of his children and that he made a
mistake by having a beer to celebrate getting a job. (6/5/20 Tr., p.15, Ls.19-23, p.16, L.24 - p.17,
L.6.) Although he received a few traffic citations, to which the district court gave significant
weight, those infractions occurred nearly two years prior to his probation revocation proceeding.
(6/5/20 Tr., p.14, Ls.8-10; R., p.123.) In addition, Mr. Drinkard has since taken driving classes
and is learning to be a safer, more defensive driver. (6/5/20, Tr. p.14, Ls.15-25.) Thus, despite
his setbacks on probation, Mr. Drinkard showed the district court that probation was achieving
its rehabilitative objective. Mr. Drinkard demonstrated he was motivated to get back on track and
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succeed on probation and that he possessed the tools to succeed in the community under proper
control and supervision. (6/5/20 Tr., p.21, Ls.4-8.)
In light of these facts, Mr. Drinkard maintains the district court did not exercise reason
and therefore abused its discretion by revoking his probation because it was achieving its
rehabilitative objective. The district court should have reinstated his probation.

II.
The District Court Abused Its Discretion When It Denied Mr. Drinkard's Rule 35 Motion To
Reduce His Sentence
The district court abused its discretion when it denied Mr. Drinkard's Rule 35 motion to
reduce his sentence because the sentence was unreasonable in light of all of the new information
that arose following Mr. Drinkard's original sentencing. 2 "After a probation violation has been
established, the court may order that the suspended sentence be executed or, in the alternative,
the court is authorized under Idaho Criminal Rule 35 to reduce the sentence." State v. Hanington,
148 Idaho 26, 27 (Ct. App. 2009). "If a sentence is within the statutory limits, a motion for
reduction of sentence under Rule 35 is a plea for leniency, and [Courts] review the denial of the
motion for an abuse of discretion." State v. Huffman, 144 Idaho 201, 203 (2006). "When

2

During the disposition hearing, Mr. Drinkard's counsel orally requested his sentence be
reduced. (6/5/20 Tr., p.12, Ls.14-18.) In support, his counsel discussed additional information
that was not present when the district court initially imposed Mr. Drinkard's sentence. (6/5/20
Tr., p.10, L.12 - p.12, L.12.) In pronouncing its sentence, the district court did not address the
oral Rule 35 motion. (See 6/5/20 Tr., pp.22-24.) Arguably, by not reducing the sentence and by
executing the originally imposed sentence, the district court implicitly denied the motion. See
State v. Wolfe, 158 Idaho 55, 61 (2015) ("[W]here a district court fails to rule on a motion, we
presume the district court denied the motion.").
Six days later, Mr. Drinkard filed a written Rule 35 motion, (R., p.157), which the district
court denied without a hearing, and without mentioning the oral motion made at the disposition
hearing. (R., pp.158-59.) Assuming the district court had already denied Mr. Drinkard's oral
Rule 35 motion, the written motion was appropriately denied as an improper successive Rule 35
motion. However, this Court need not address when Mr. Drinkard's Rule 35 motion was denied
since, regardless of when it occurred, that denial was an abuse of the district court's discretion.
7

presenting a Rule 35 motion, the defendant must show that the sentence is excessive in light of
new or additional information subsequently provided to the district court in support of the Rule
35 motion." Id. Appellate courts "consider the entire record and apply the same criteria used for
determining the reasonableness of the original sentence." State v. Del Critchfield, _ Idaho _,
_ P.3d _, 2020 WL 992593 *4 (Ct. App. 2020).
In support of his motion for a sentence reduction, Mr. Drinkard provided new
information not available or considered at the time the district court imposed his original
sentence. Since the original imposition, Mr. Drinkard successfully completed a rider program.
(6/5/20, Tr., p.14, Ls.2-3.) Mr. Drinkard took and passed all tests for his GED while in the
program. (PSI, p.106.) He purchased a home (6/5/20 Tr., p.14, L.3), and was current with his
mortgage payments. (6/5/20, Tr., p.14, Ls.4-5.) Mr. Drinkard completed the Alive at 25 program
(6/5/20 Tr., p.14, Ls.17-18), and a victims' impact panel. (6/5/20 Tr., p.14, Ls.11-12.)
Mr. Drinkard took driver safety classes to become a safer and more defensive driver. (6/5/20
Tr., p.14, Ls.15-25.) At the time of his disposition hearing, Mr. Drinkard had a steady
landscaping job, (6/5/20 Tr., p.10, Ls.23-25), and had taken steps to eliminate negative social
influences in his life. (6/5/20 Tr., p.15, Ls.13-15, 17-18.) Mr. Drinkard has strong family support,
(PSI, pp. I 02-03), and has been working hard to get his life on track in order to be a contributing
member of society and a good role model to his three young children. (6/5/20 Tr., p.17, Ls.4-21.)
Mr. Drinkard explained, he did not have a father figure growing up, and does not want the cycle
to continue and truly strives to be a supportive and caring father to his children. (6/5/20 Tr., p.17,
Ls.15-21.)
In light of these facts, Mr. Drinkard maintains the district court did not exercise reason
and therefore abused its discretion by failing to suspend or reduce his sentence.
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CONCLUSION
Mr. Drinkard respectfully requests that this Court vacate the order revoking his probation
and remand his case to the district court for him to be returned to probation. Alternatively, he
requests that the order denying his Rule 3 5 motion be vacated and his sentence reduced.
DATED this 16th day ofNovember, 2020.

/s/ Emily M. Joyce
EMILY M. JOYCE
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 16th day of November, 2020, I caused a true and
correct copy of the foregoing APPELLANT'S BRIEF to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant

EMJ/eas

9

